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ARGUMENT
I.
WRITTEN CONSENT OF A SHAM EXECUTOR CANNOT OVERCOME THE PRESUMPTION OF UNCONSTITUTIONALITY FOR A WARRANTLESS SEARCH PARTICULARLY IN THE FACE OF THE PHYSICAL OCCUPANT’S EXPRESS REFUSAL TO GIVE CONSENT

The government’s Answer Brief argues that the warrantless entry and search overcomes the presumption of unconstitutionality due to the purported “consent” of sham owner/executor Anthony Dugasz.  (Answer Brief at 13.)  All parties agree that the ownership of the property by Carol Dugasz, then her executor son Anthony Dugasz, was a “sham,” as U.S. Marshal West testified.  (Answer Brief at 5.)  Officer John Pierick, who obtained a search warrant after the search, testified that had he known of the sham ownership this would “absolutely be material,” and he would have advised the judge evaluating the warrant.  (Opening Brief at 7.)


The government contends that Mr. Dugasz’ purported consent to the warrantless entry overcomes the presumption of unconstitutionality because he was a third party who possessed “common authority over the property.”  (Answer Brief at 13.)  The government cites People v. Breidenbach, 875 P.2d 879, 888 (Colo. 1994) as the basis for this authority.  (id.)  However, a closer reading of Breidenbach demonstrates a crucial limitation to third-party consent: mere ownership does not give rise to an authority to consent to a search.  875 P.2d at 888 citing United States v. Matlock, 415 U.S. 164, 171 (1974); Chapman v. United States, 365 U.S. 610, 616-17 (1961).  
The U.S. Supreme Court’s holding in Chapman rams this point home when the High Court states that, “to uphold such an entry, search and seizure ‘without a warrant would reduce the [Fourth] Amendment to a nullity and leave [tenants’] homes secure only in the discretion of [landlords].’”  365 U.S. at 617 quoting Johnson v. United States, 333 U.S. 10, 14 (1948).  Common authority arises from “mutual use” of a property by persons having “joint access or control for most purposes.”   Matlock 415 U.S. at 172.  Nothing in the record concerning a lease and nothing in Colorado law, confer on a landlord or executor such general or “common authority” to enter an occupied leased premises in the face of, or over the objections of, a tenant lawfully occupying the building.  Additionally, a required element of the criminal charges in this case is that Mr. Marzano had dominion and control over the property upon which he was cultivating medical marijuana.  See C.R.S. § 18-18-406(8)(a)(I) (“No person knowingly shall cultivate, grow, produce, process, or manufacture any marihuana or marihuana concentrate or knowingly allow to be cultivated, grown, produced, processed, or manufactured on land owned, occupied, or controlled by him any marihuana or marihuana concentrate…”) (emphasis added).  Thus, any finding that Mr. Marzano did not own, occupy, or control the property would negate a required element of the guilty verdict on the cultivation charge.

The trial court found that Mr. Dugasz had common authority to consent to a search of the residence.  (Trial Transcript June 21, 2007 at 156).  It supported this conclusion based on People v. Miller, 94 P.3d 1197 (Colo. 2004).  First and foremost, the U.S. Supreme Court’s seminal holding in Georgia v. Randolph, 547 U.S. 103 (2006) supersedes People v. Miller.  
Additionally, even without resort to Georgia v. Randolph, there is a subtle, yet crucial, distinction between the facts of this case and the facts in People v. Miller, which involved a co-occupant’s authority to consent to a search, even in the presence of a non-consenting occupant.  This set of facts is highly distinguishable from the present case, because here, Mr. Dugasz was not a co-occupant.  He was not even physically present at the time of the encounter, and there is no indication from the record that he was ever present in Colorado, much less ever at the property.  The significance of this distinction is highlighted by the rationale the Miller court provides for permitting consent by a co-occupant: “a joint occupant assumes the risk of his exposing their common private areas to such a search.”  94 P.3d at 1202-03 quoting United States v. Sumlin, 567 F.2d 684, 688 (6th Cir. Mich. 1977) overruled by Georgia v. Randolph, 547 U.S. 103 (2006).  Mr. Dugasz did not share a common area with any occupant of the residence, because he never used the residence.  There were no “common private areas,” thus People v. Miller cannot control. 


The government argues that Anthony Dugasz had the authority to grant consent because, as executor of Carol Dugasz’s estate, he had joint access and control.  (Answer Brief at 10.)  However, the record and transcript suggest that Mr. Dugasz did not even know the property existed at all, until he happened upon the title to the property after Mrs. Dugasz died.  (Trial Transcript June 21, 2007 at 37).  Mr. Dugasz lived in New Jersey, over 1,500 miles away from the residence in Colorado, when he supposedly gave officers consent to search, a purported consent that was only for the purpose of apprehending a fugitive who was not Mr. Marzano.  Furthermore, there is no evidence that Mr. Dugasz ever visited, used, or had any involvement whatsoever with the residence beyond mere sham “ownership.”  It is clear that there was no mutual use of the residence by Mr. Dugasz.  Therefore, he had no common authority to consent to a government search and it was reversible error to deny the defense motion to suppress on the “common authority” rationale. 


The Colorado Supreme Court is also resolute in its stance that a landlord, much less a sham executor, cannot consent for Fourth Amendment purposes to a government search of a tenant’s residence.  People v. Brewer, 690 P.2d 860, 862-63 (Colo. 1984) see also Chapman v. United States, 365 U.S. 610 (1961); People v. Boorem, 184 Colo. 233, 519 P.2d 939 (1974); Condon v. People, 176 Colo. 212, 489 P.2d 1297 (1971).  The rationale for this well-settled rule is that it is the occupant’s constitutional right against unreasonable searches that is threatened, not the owner or landlord.  Condon v. People at 219. citing Chapman v. United States, 365 U.S. 610 (1961). 
All parties agree that no consent was given by Mr. Marzano, nor by any other physically-present occupant.  (Answer Brief at 7-8.)  The parties differ as to whether Mr. Marzano affirmatively expressed his desire that officers leave and that he was explicitly withholding consent.  (Answer Brief at 7-8; Marzano Opening Brief at 5; Trial Court Record at 98-99.)  However, the testimony of officers was that they could not recall whether Mr. Marzano withheld consent, while Mr. Marzano’s testimonial affidavit was clear and less equivocal, that he withheld consent, without any loss of recollection.  (Trial Court Record at 98-99.)  And Deputy Eihausen’s view of the significance of whether consent was withheld or given is further illuminating as to this factual discrepancy; Eihausen states that had Mr. Marzano asked officers to leave, “it wouldn’t have made any difference.”  (Opening Brief at 6.)

The government lists the findings of the trial court in its brief.  (Answer Brief at 9-12.)  The trial court made no finding as to whether Mr. Marzano explicitly withheld consent to enter or search, which is the core fact in the post-Georgia v. Randolph legal regime.  The government contends that reliance on Georgia v. Randolph is misplaced.  (Answer Brief at 14.)  However, that case controls because the U.S. Supreme Court held that the desires of a physically-present occupant withholding consent to search, such as Mr. Marzano, prevail over even another physically-present co-occupant’s permission to search.  Georgia v. Randolph, 547 U.S. at 106, 120, 122-123.  Here, the facts are even stronger in that the purported consent is not even obtained by someone physically-present; it is from the physically-absent executor of a sham owner who is in New Jersey.

Mr. Dugasz did not possess the common authority necessary to give valid consent for a search of the residence. Mr. Marzano did not give consent to search the residence.  Mr. Dugasz was not an occupant, nor was he a co-occupant.  He never used the property, mutually or exclusively.  He was merely the executor of the estate of a sham / “paper owner” of the residence.  This Court must ensure that authority to waive Fourth Amendment protections against unreasonable searches and seizures rests soundly with those whose rights are directly implicated on the scene, not those who merely own the property to be searched, especially if that ownership is of a technical nature at best and more properly characterized as a “sham,” a moniker undisputed by all parties in this case. 

The trial court’s findings and government’s Answer Brief both ignore the issue of whether the post-hoc search warrant obtained was misleading in that it did not identify the medical nature of the marijuana in question, even though Mr. Marzano undisputedly asserted the medical nature over and over pursuant to police questioning, and police testimony confirms the existence of 41 pages of medical documentation hanging in the garden room at the time of the search.  (Opening Brief at 7.)  The existence of medical marijuana cannot be probable cause of criminal activity, since marijuana is legal for medical purposes under the Supreme Law of the State of Colorado.  Colorado Constitution, Article XVIII § 14.

For all of these reasons, the defense motion to suppress evidence should have been granted, since the warrantless search was unconstitutional as no consent was obtained.  The subsequent search warrant relies entirely on the fruits of the unconstitutional warrantless search, omits the critical fact that this is medical marijuana (which is legal), thus evidence obtained therefrom must also be suppressed. The trial court’s denial of that motion is reversible error, and its denial should be reversed.  At a minimum, the case must be remanded to the trial court for hearing and factual findings as to whether Mr. Marzano withheld consent.

II. 
THE COLORADO CONSTITUTION DOES NOT REQUIRE A PRIMARY CARE-GIVER TO BE EXPLICITLY DESIGNATED ON A PATIENT’S REGISTRY IDENTIFICATION CARD IN ORDER TO ESTABLISH THE AFFIRMATIVE DEFENSE OF MEDICAL MARIJUANA


The government contends that the trial court did not err when it restricted Frank Marzano from calling only persons who had explicitly designated him as their primary care-giver on their state-issued medical marijuana registry cards.  (Answer Brief at 15.)  The government, through the Colorado Attorney General, argues that the language of the Colorado Constitution should be afforded its “ordinary and common” meaning.  (Answer Brief at 16; citing People v. Rodriguez, 112 P.3d 693, 696 (Colo. 2005)) TA \s "Rodriguez" .  
First and foremost, the Colorado Attorney General’s Answer Brief curiously ignores the Colorado Attorney General’s own position, taken on the record before the trial court in this case.  The Attorney General was involved at the trial level because it represented the Colorado Department of Public Health and Environment (“CDPHE”) and its efforts to quash a prosecution subpoena of a CDPHE witness before the trial court.  The Attorney General’s trial court position in this effort mirrors Mr. Marzano’s position at the trial court and in this appeal, which is that the Medical Marijuana Registry card is optional and not a required element of the affirmative defense in the Colorado Constitution, Article XVIII § 14(2)(a).  The statements on the record of the Colorado Attorney General’s Office reflect this argument, and for purposes of this appeal arguably bind the government to its earlier position taken, and mandate a new trial where Mr. Marzano is permitted to put on a defense:

A card is solely a method of proof, and it is not necessary for the affirmative defense set forth in [Article XVIII § 14(2)] (a).  [The card] is only part of the exception to criminal laws set forth in [Article XVIII § 14(2)] (b), and I think that’s an important distinction.  …  And nowhere in (2)(a) is there any mention of a card.  It’s (2)(b) where the card comes into effect.

…

An exception has a different burden of proof, it has a different legal concept entirely from an affirmative defense.  If the people, when enacting this constitutional provision, wanted the Court to be a part of the affirmative defense, it would have so stated.  It wouldn’t have said it separately, that it’s an exception to the state’s criminal laws.  The verification by law enforcement doesn’t necessarily have to relate to both (a) and (b).  It can solely relate to (b).  And on that ground, it is solely a matter of proof.

Opening Brief at 9-10; Transcript of October 12, 2007 Hearing at 18:10-22; 20:1-9.

Even the trial court intimated an early understanding of the distinction between the affirmative defense (with no reference to the optional registry card) and the exception (which requires possession of a registry card), by musing that caregiver status could be established not necessarily by the registry card but by “quote, other evidence, cross-examination, various things as to whether and when somebody became a care provider.”  Opening Brief at 9; Transcript of October 12, 2007 Hearing at 24:1-4.

When the language of Colorado Constitution Art. XVIII, Section 14 is afforded its ordinary and common meaning, it is abundantly clear that the trial court misinterpreted the law and applied the standards required for § 14(2)(b)’s exception to the separate and distinct affirmative defense in § 14(2)(a), a reversible error which was material to the result in this case.  Mr. Marzano was denied his constitutional right to put on a defense when the trial court restricted and prohibited him from calling 34 of 35 timely-endorsed medical marijuana patient witnesses, and all of his five timely-endorsed expert witnesses.  These patients would have verified Mr. Marzano’s status as their primary caregiver, which almost certainly would have made a difference in the result of the jury trial, where the trial court restricted Mr. Marzano to a single medical marijuana patient witness, and where the prosecution’s principal theory of the case was that Mr. Marzano had “way too much, way too much” medical marijuana for the one patient about whom the jury was permitted to learn.  See Opening Brief at 12; Trial Transcript December 4, 2007 at 233-234.  
This prosecution theory first emerged during opening statements at the jury trial, making the denial of the defense requested Bill of Particulars even more of an abuse of discretion.  See Opening Brief at 37-38.  The government’s Answer Brief does not address the issue of how the trial court abused its discretion in denying the Bill of Particulars, which would have placed the defense -- and the trial court -- on notice of this prosecution theory.  Knowledge of the prosecution’s theory that Mr. Marzano had “way too much” might have affected the trial court’s rationale preventing patients from testifying, had the trial court known the prosecution would build its case around the allegation that Mr. Marzano did not have “enough” patients to justify the quantity of medical marijuana.  Instead, the prosecution lied in wait and used the trial court’s pretrial order as a sword to claim Mr. Marzano had “way too much” medical marijuana, when he could have justified the quantity in light of his 35 endorsed patient witnesses but for the trial court’s order. 

The government’s argument on this subject cites the presently-unpublished, not-yet-final opinion of the Colorado Court of Appeals in People v. Clendenin, --- P.3d ---, 2009 WL 3464306 (Colo. Court of Appeals, 08CA624; October 29, 2009), petition for certiorari filed, January 18, 2010.  (Answer Brief at 19-20.)  First, an unpublished Court of Appeals opinion has no value as precedent.  In re Ballot Title 2005-2006 No. 55, 138 P.3d 273 (Colo. 2006).  Especially an unpublished opinion that is not yet final, as the petition for certiorari in People v. Clendenin is still pending with the Colorado Supreme Court.

But even if this Court opts to consider the unpublished, non-final opinion in People v. Clendenin, that case contains some rationale actually helpful to Mr. Marzano in regards to the proper interpretation of the elements of the Medical Marijuana affirmative defense in the Colorado Constitution, Article XVIII §14(2)(a).  In People v. Clendenin (tried and appealed by the same defense counsel as here) and in the present case, both trial courts limited the defendant’s ability to present a primary care-giver affirmative defense, but on very different rationales.  

In People v. Clendenin, the Boulder District Court had restricted Defendant Stacy Clendenin from calling as witnesses any Medical Marijuana patient with whom she had not had personal contact.  People v. Clendenin, Colorado Court of Appeals, 08CA624 Slip Op. at 4-5.  The Court of Appeals expressly declined to endorse the Clendenin trial court’s rationale that a caregiver must have personal contact with the Medical Marijuana patient(s), however:
We likewise reject defendant’s argument, but on a basis different from the trial court’s rationale.  We conclude that to qualify as a “primary caregiver,” a person must do more than merely supply a patient who has a debilitating medical condition with medical marijuana.

People v. Clendenin, Slip Op. at 5, 7, 13; (citing People v. Mentch, 195 P.3d 1061 (Cal. 2008); State v. Mullins, 116 P.3d 441 (Wash. Ct. App. 2005).

The Court of Appeals in People v. Clendenin engaged in lengthy analysis as to why a person must “do more” to qualify as a “primary caregiver” for purposes of the affirmative defense.  Importantly, in Clendenin the Court of Appeals did not hold that a person must be so designated on a state-issued Medical Marijuana registry card to qualify as a caregiver, and in fact rendered its opinion without reference to the optional registry card, which was not an issue as the defendant in that case had no written documentation or registry cards.  The government’s reliance on the People v. Clendenin opinion is misplaced, because that opinion helps Mr. Marzano more than the government here.  There is nothing in the record indicating that Mr. Marzano, had he been given the opportunity at his 2007 jury trial, would not have qualified as a caregiver under the 2009 rationale set forth by the Court of Appeals in People v. Clendenin.  This is yet another reason to reverse and remand this case.
The trial court in the present case restricted the defendant from calling as witnesses any patients whom had not explicitly designated Mr. Marzano as their primary care-giver on a state-issued medical marijuana registry card.  The Colorado Constitution provides that a “‘Primary care-giver’ means a person, other than the patient and the patient’s physician, who is eighteen years of age or older and has significant responsibility for managing the well-being of a patient who has a debilitating medical condition.”  Article XVIII §14(1)(f).
 “Registry identification card” is defined as “that document, issued by the state health agency, which identifies a patient authorized to engage in the medical use of marijuana and such patient’s primary care-giver, if any has been designated.”  Colo. Const. Art. XVIII, § 14(1)(g) (emphasis added). 


When affording this language its ordinary and common meaning, it is clear that Mr. Marzano can satisfy the definition of primary caregiver, as well as the elements of the affirmative defense in §14(2)(a), neither of which reference the card.  It is also clear that the registry identification card merely identifies a patient who is already authorized to engage in the medical use of marijuana, rather than authorizing the patient’s use of medical marijuana.  Furthermore, the registry identification card merely identifies any primary care-giver, rather than authorizing that individual as the patient’s primary care-giver.  The absence of a registry identification card does not negate the authorization for a patient to use medical marijuana, nor the primary care-giver’s authorization to act in that capacity, nor the ability of a patient or caregiver to claim the affirmative defense, which does not reference the card. 

On August 30, 2009, the Colorado Board of Health promulgated regulations that further clarify that the meaning of “significant responsibility for managing the well-being of a patient” in Article XVIII §14(1)(f)’s definition of caregiver can mean merely providing medical marijuana to patients.  Reg. 2(A)(ii)-(iii), 5 Code Colo. Regs. 1006-2.  The Clendenin opinion declines to apply this quasi-legislative enactment because the 2007 jury trial preceded the August 30, 2009 effective date of the regulation.  People v. Clendenin, Slip Op. at 13-14.

 The trial court insisted that both the affirmative defense and the exemption from criminal laws require the possession of a registry card because “they are [both] a part of subsection (2).”  (Transcript of October 12, 2007 Hearing at 18:24-25 and 19:1-2).  However, these are two distinct and independent sections.


The distinction between the affirmative defense provided by Colorado Constitution Article XVIII §14(2)(a) and the exemption from criminal liability provided by Article XVIII §14(2)(b) is analogous to California’s two distinct medical marijuana statutes; the Compassionate Use Act (Cal. Health & Safety Code § 11362.5) (“CUA”) and the Medical Marijuana Program (Cal. Health & Safety Code § 11362.7-83) (“MMP”).  The CUA provides an affirmative defense to criminal prosecution for qualified individuals who obtain and use marijuana for medical purposes.  People v. Fisher, 96 Cal. App. 4th 1147, 1151-52 (Cal. App. 3d Dist. 2002).  When an individual “possesses marijuana and has a physician’s recommendation that he use the drug to treat an ailment set forth in the CUA, he is entitled to present a CUA defense to the jury.”  People v. Windus, 165 Cal. App. 4th 634 (2008); People v. Jones 112 Cal. App. 4th 341, 350 (Cal. App. 2003)[“Because defendant’s testimony was sufficient to raise a reasonable doubt over the fact of the physician’s approval, the trial court erred in barring defendant from presenting his Compassionate Use Act defense to the jury.”].) 


The California legislature enacted the MMP in 2004 as a voluntary registration system that provides patients and care-givers with identification cards that create an exemption from criminal culpability.  Cal. Health & Safety Code § 11362.71.  The identification card program has no impact whatsoever on the protections afforded by the CUA.  County of San Diego v. San Diego NORML (2008, 4th Dist) 2008 Cal App LEXIS 1176.  The MMP exceptions do not invalidate the affirmative defense provided for by the CUA.  People v. Kelly, 47 Cal. 4th 1008, 1048 (Cal. 2010).  An individual “entitled to the protections of the CUA, but who does not have an identification card—may assert the CUA as a defense to a charge of transporting marijuana.”  People v. Wright, 40 Cal. 4th 81 (Cal. 2006).  Likewise, the exception provided by Colorado Constitution Article XVIII §14(2)(b) does not preclude the affirmative defense provided for by section Article XVIII §14(2)(a).  In both Colorado and California, the registry card is supplemental to the affirmative defense, not a required element of it. 

The trial court’s cramped interpretation of the Colorado Constitution Article XVIII §14(2)(a), as requiring possession of a registry card in order to invoke an affirmative defense, is further invalidated by Colo. Const. Art. XVIII § 14(3)(d)’s allowance of a functional equivalent to a registry identification card: “A patient who is questioned by any state or local law enforcement official about his or her medical use of marijuana shall provide a copy of the application submitted to the state health agency, including the written documentation and proof of the date of mailing or other transmission of the written documentation for delivery to the state health agency, which shall be accorded the same legal effect as a registry identification card…”. 


The government puts the cart before the horse by arguing in its Answer Brief that Mr. Marzano could not have been a primary care-giver because he did not meet the Clendenin requirement that a primary care-giver must “do more” than just provide marijuana to a patient.  (Answer Brief at 19.)  Mr. Marzano was prevented from calling all but one of his 35 patients who could have testified personally about the significant actions Mr. Marzano took in managing their well-being.  Therefore, it is mere conjecture, and unsupported by the record, to suggest that Mr. Marzano did not “do more” than provide marijuana to his patients.  
The Answer Brief does not address the jury instructions tendered by the defense, nor the erroneous jury instructions given by the trial court.  See Opening Brief at 27-31.  In particular, the trial court’s instructions #23-#27 were substantially misleading to the jury in that they improperly instructed the jury about the affirmative defense.  See Opening Brief at 27-28.

The trial court ignored the ordinary and common meaning of the Colorado Constitution.  It ignored the arguments by the Attorney General as to why the affirmative defense does not require possession of a registry card.  Most importantly, it ruled that the defendant could not call any patient witness who had not explicitly designated Mr. Marzano on a registry card.  (Transcript of November 28, 2007 Hearing at 6-12; Transcript of November 26, 2007 Hearing at 32:18-25).  Denying a criminal defendant the right to present a defense is error of constitutional dimension.  See Opening Brief at 31, and cases cited therein.  This severe limitation to Mr. Marzano’s right to present a defense was unconstitutional and demands reversal. 
III.
MR. MARZANO WAS ENTITLED TO CLAIM THE SEPARATE AND DISTINCT EXCEPTION FOR POSSESSION OF MEDICAL MARIJUANA REGISTRY CARDS
In addition to the distinct affirmative defense in the Colorado Constitution, Article XVIII §14(2)(a), Mr. Marzano also satisfied the separate constitutional exception in Article XVIII §14(2)(b), based on his lawful possession of several medical marijuana registry cards.  The elements of the exception in (2)(b), which are entirely separate from the elements of the affirmative defense, are simply that the primary caregiver be in lawful possession of a registry card, as even the Colorado Attorney General recognized at the trial phase.  See Opening Brief at 9-10, 28, citing Colorado Constitution, Article XVIII §14(2)(b).  
An exception or immunity provision can be asserted both pretrial and at the jury trial phase.  See Opening Brief at 29, and cases cited therein; People v. Mower, 49 P.3d 1067 (Cal. 2002) (analyzing medical marijuana exception under Cal. Health and Safety Code § 11362.5, concluding such exception can be asserted both pretrial and at trial).
The trial court erroneously rejected the defense tendered instruction for this separate exception.  Mr. Marzano satisfied the elements of the exception because he was in lawful possession of registry cards.  See Opening Brief at 27-31.  The government’s Answer Brief does not address the trial court’s errors in this regard.  This is a separate legal concept and separate trial court error from the errors committed as regards the affirmative defense.  The jury should have been permitted to consider proper defense tendered instructions for both the medical marijuana affirmative defense and registry card exception, and a reversal and retrial is warranted.
IV.
THE RECORD IS REPLETE WITH INSTANCES OF THE TRIAL COURT’S SUBSTANTIAL “NEGATIVE BENT OF MIND” AGAINST MR. MARZANO, THE TOTALITY AND JURY IMPACT OF WHICH WARRANTS REVERSAL  


The government contends that the record does not support the defendant’s claim that the trial court exhibited a substantial “negative bent of mind” against Mr. Marzano but does not attempt to explain away the principal evidence of this “negative bent of mind,” i.e. the trial court’s one-way prohibition on defense counsel even mentioning the two words “medical marijuana,” and statements to the jury that there is no such thing as medical marijuana.  (Answer Brief at 20.)  The trial court record, as summarized and detailed in the Opening Brief, speaks for itself, particularly the trial court’s prohibition on defense counsel -- but not the prosecution -- from even mentioning the words “medical marijuana,” when medical marijuana was the core issue in the entire trial.  See Opening Brief at 16-17, 32.  

The trial court said in the presence of the jury: “I have ruled there is no medical marijuana.”  And again in the jury’s presence: The “Court has already ruled and advised the jury that there’s no particular thing called medical marijuana.”  (See Opening Brief at 17; Trial Transcript December 10, 2007 at 84:4-6; December 11, 2007 at 87:8-10) (emphasis added).  The Answer Brief ignores the trial court’s gag order on these two words, a substantial burden on the defendant when the core of the defense in this case was medical marijuana.  Dozens of sustained or sua sponte objections to these simple words significantly impaired the rhythm, professionalism, and jury appeal of the defense in this case in manner that, unfortunately, the cold written transcript and record does not fully capture.

“Repeated statements by the trial court that demonstrate irritation and intolerance toward a defendant or his counsel, cumulatively, can indicate that the court held such a negative bent of mind against the accused as to constitute judicial bias and thus deny the defendant a fair trial.”  People v. James, 40 P.3d 36, 45 (Colo. App. 2001) citing People v. Coria, 937 P.2d 386, 391 (Colo. 1997) see People v. Vialpando, 809 P.2d 1082 (Colo. App. 1990).  

The record here shows more than “mere speculation,” which demands reversal.  People v. Coria, 937 P.2d at 391; People v. Conley, 804 P.2d 240, 245 (Colo. App. 1990).  Statements or actions rise above the level of mere speculation when a judge’s conduct “depart[s] from the required impartiality to such an extent as to deny the defendant a fair trial.”  People v. Coria, 937 P.2d at 391; People v. Adler, 629 P.2d 569, 573 (Colo. 1981); People v. Conley, 804 P.2d at 245.  There are multiple examples of the trial court judge making statements and acting in such a manner to give the appearance of partiality to the prosecution and against the defendant and the defense of medical marijuana.  (Opening Brief at 32-35.)


Courts “must meticulously avoid any appearance of partiality, not merely to secure the confidence of the litigants immediately involved, but to retain public respect and secure willing and ready obedience to their judgments.”  People v. Hrapski, 718 P.2d 1050, 1054 (Colo. 1986).  “Both the actuality and appearance of fairness must be considered” because “the appearance of bias or prejudice can be as damaging to public confidence in the administration of justice as would the actual presence of bias or prejudice.”  Klinck v. District Court, 876 P.2d 1270, 1274 (Colo. 1994). 


The government argues that the trial court was making an “attempt at humor” when it stated that it was “surprised that [the defense was] putting [its] client in prison already.”  (Answer Brief at 23; Trial Transcript June 21, 2007 Hearing at 77:13-14).  However, this humor was at the expense of the defendant, and provided a chilling foreshadowing of the prison sentence ultimately imposed in this case.  At every turn of the trial, the trial court displayed its prejudice against medical marijuana by prohibiting defense counsel from addressing medical marijuana in opening statements, to fatally limiting the defendant from calling witnesses that could prove his medical marijuana affirmative defense.  (Opening Brief at 32-33.)  
Furthermore, the government evades the issue of why the trial court chastised defense counsel (and not the prosecution) for not ensuring that the prosecution’s witness comply with the sequestration order.  (Answer Brief at 23.)  The totality of the record demonstrates that the trial court was clearly and unequivocally biased against the defense.
V.
THE AFFIRMATIVE DEFENSES IN C.R.S. § 18-18-302 AND CHOICE OF EVILS APPLY IN THIS CASE AND IT WAS ERROR FOR THE TRIAL COURT TO REJECT THE TENDERED INSTRUCTIONS

The Answer Brief contends that the “ultimate user” and the “choice of evils” affirmative defenses do not apply (Answer Brief at 25-27), but does not analyze why the ultimate user affirmative defense does not apply, and misapprehends why the choice of evils defense applies, which is for the same reasons the medical marijuana affirmative defense applies.  
“Choice of evils” requires “emergency measure in order to avoid a specific, definite, and imminent injury.”  C.R.S. § 18-1-702 TA \l "§ 18-1-702, C.R.S. (2009)" \s "18-1-702" \c 3 ;  Andrews v. People, 800 P.2d 607 (Colo. 1990) TA \l "Andrews v. People, 800 P.2d 607 (Colo. 1990)" \s "Andrews" \c 1 ; People v. Metcalf, 926 P.2d 133, 141 (Colo. App. 1996) TA \l "People v. Metcalf, 926 P.2d 133 (Colo. App. 1996)" \s "Metcalf" \c 1 .  Here, Mr. Marzano was assisting patients in avoiding specific, definite, and imminent injuries by providing them with medicine for their debilitating medical conditions.  The medical marijuana affirmative defense does not preclude the assertion of other affirmative defenses.  Colorado Constitution, Article XVIII § 14(2)(a).  For these reasons, the “ultimate user” and “choice of evils” defenses applied.
CONCLUSION

Sham estate executor Anthony Dugasz did not and could not give valid consent for police to perform a warrantless search of Mr. Marzano’s residence through a letter, in the face of Mr. Marzano’s withholding consent and the U.S. Supreme Court holding in Georgia v. Randolph.  The evidence should be suppressed and the convictions reversed on this ground.  

The trial court denied Mr. Marzano his constitutional right to put on a defense and call witnesses by restricting the Medical Marijuana affirmative defense to only those patients designating Mr. Marzano as caregiver on the optional registry card.  A new trial should be granted so that Mr. Marzano can put on a defense.

The trial court should have permitted the exception to be asserted to the jury as well, and the government ignores this in its brief. 

The trial court exhibited a substantial bent of mind against Mr. Marzano and medical marijuana in general when it prohibited defense counsel (but not the prosecution and not itself) from uttering the words “medical marijuana,” and told the jury “there is no such thing as medical marijuana.”  The trial court should have permitted the assertion of affirmative defenses in C.R.S. § 18-18-302 and § 18-1-702.

Wherefore, this case should be reversed on any one or all of these grounds.
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