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	PEOPLE'S ANSWER BRIEF


STATEMENT OF THE CASE


Defendant, Frank Marzano, appeals his judgment of conviction entered upon jury verdicts finding him guilty of cultivation of marihuana, in violation of section 18-18-406(8)(a)(I), C.R.S. (2009) TA \l "§ 18-18-406(8)(a)(I), C.R.S. (2009)" \s "18-18-406(8)(a)(I)" \c 3 , a class 4, felony; and possession of marihuana --eight ounces or more , in violation of section § 18-18-406(4)(b), C.R.S. (2009) TA \l "§ 18-18-406(4)(b), C.R.S. (2009)" \s "18-18-406(4)(b)" \c 3 .

STATEMENT OF THE FACTS


The facts that led to defendant’s arrest and charging will be presented below in Argument I of this Answer Brief.

SUMMARY OF THE ARGUMENT

The trial court did not commit reversible error in denying defendant’s motion to suppress evidence.  Police lawfully entered the house based on valid consent and were lawfully on the premises when they saw a marijuana grow in plain view.  This information was properly used in obtaining a search warrant.

The trial court did not commit reversible error by restricting defendant’s medical marijuana defense in instructions and testimony.  The defendant’s argument is premised on a flawed interpretation of the relevant constitutional and statutory provisions applicable to medical marijuana.

The record does not support a conclusion that defendant’s judgment of conviction should be vacated because the trial court demonstrated a substantial bent of mind against defendant.  A review of the portions of the record identified by defendant in support of his claim fail to establish the trial judge had a substantial bent of mind against him.

The trial court was correct in: (1) denying defendant’s affirmative defenses; (2) not dismissing the possession with intent charge on constitutional grounds, (3) not ordering a bill of particulars, (4) allowing the adding of a third charge before trial; (5) rejecting the defense’s challenge to an element of the offenses; (6) rejecting the defense’s tendered theory of the case instructions; and (7) denying a claim of inconsistent verdicts.  Defendant has failed to establish any of these claims to warrant vacating the judgment of conviction.

ARGUMENT

I. The trial court did not commit reversible error in denying defendant’s motion to suppress evidence.
Defendant argues that the trial court should have granted his motion to suppress evidence from a search of his residence because the search was conducted “without actual consent and in the face of [defendant’s] request that [police] officers leave” (Opening Brief, pp. 1, 18-32).  The trial court’s ruling was correct.

A. Standard of Review and Preservation of the Issues

Review of a trial court’s suppression order is a mixed question of law and fact.  Reviewing courts defer to the trial court’s findings of fact if those findings are supported by competent evidence in the record, but reviews the trial court’s legal conclusions de novo.  People v. Gothard, 185 P.3d 180, 183 (Colo. 2008) TA \l "People v. Gothard, 185 P.3d 180 (Colo. 2008)" \s "Gothard" \c 1 ; People v. Pitts, 13 P.3d 1218, 1221-22 (Colo. 2000) TA \l "People v. Pitts, 13 P.3d 1218 (Colo. 2000)" \s "Pitts" \c 1 .  

B. Facts and Ruling Below

At the motions hearing, Deputy United States Marshal Greg West testified that from October 2006 to April 2007 he was involved in a search for a fugitive on a federal arrest warrant named Randall Zandstra (CD, v. 5, 6/21/07, pp. 26-27).  In the course of the investigation, West received information from authorities that Zandstra was living at 1621 Firerock Court in Loveland (CD, v. 5, 6/21/07, p. 27).

Assessor’s office records showed that since 2003the property was connected to Zandstra by way of companies associated with the fugitive and the use of the name Peter Downs, an alias used by Zandstra (CD, v. 5, 6/21/07, p. 28).  

According to the assessor’s office, after 2003, the property went from Lisa Spain, to Peter Downs, to Diamond Property Management (a company set up by Peter Downs), to Randall Zandstra, and then to Carol Dugasz (CD, v. 5, 6/21/07, pp. 31-32).  Carol Dugasz was listed as the owner beginning in August 2006 (CD, v. 5, 6/21/07, p. 32).

Federal Officers for the Southern District of New York Spoke with Carol Dugasz, who told them that Zandstra was a friend, that he asked her to put the property in her name because he was afraid it would be seized by federal authorities, no money changed hands, and he promised to pay all the bills (CD, v. 5, 6/21/07, pp. 29-30).

In February 2006, Zandstra was in contact with local police regarding some incidents at the residence and stated that he had a lease from Diamond Management Property to live there and that various items in the house belonged to him (CD, v. 5, 6/21/07, p. 33).  

The police also spoke with Charles “Mike” Spain who said he had delivered groceries to Zandstra at the residence (CD, v. 5, 6/21/07, p. 34).  West checked with a Loveland utilities company and found that the residence on Firerock Court was listed under the names of Harold and Carol Dugasz and there was a credit on the utilities account (CD, v. 5, 6/21/07, p. 36).

Carol Dugasz died and her son, Anthony Dugasz, became executor of the estate (CD, v. 5, 6/21/07, p. 37).  Dugasz found the property title in his mother’s papers and a business card from a marshal’s deputy (id.).  When Dugasz contacted the deputy, the officer told him that his mother owned the property, she had admitted to them that it was “basically a sham,” and that Zandstra “was living there or had the property” (id.).  Dugasz replied that if the property was his mother’s, no one should be living there because he had no evidence of a lease or rent agreement (id.).  Dugasz then provided the deputies in New York with a letter consenting to a search by law enforcement of the Colorado property (CD, v. 5, 6/21/07, p. 38).  The letter was forwarded to Deputy Marshal West (id.) and stated the following:

Anthony W. Dugasz

115 Evergreen Avenue

Hopatcong, N.J. 07843

12-11-2006

Attn:

Dept. of Justice: U.S. Marshals Service

Deputy Marshal Bart M. Obuchowaski

To whom it may concern:
I, Anthony W. Dugasz acting on the behalf of my mother’s estate do hereby give permission to Deputy Marshal Obuchowski and any other law enforcement agents to enter into the dwelling at: 1621 Firerock Court in the town of Loveland, CO. for the purpose of the search for an apprehension of one: Mr. Randall J. Zandstra.

Thank You and Good Luck,

[Personal Signature]

Anthony W. Dugasz

(People’s Exhibit 3, v. 21).


Based on the investigation, West had concluded that Zandstra was living in the residence (CD, v. 5, 6/21/07, p. 41).  After receiving this information from the officers in New York and the letter, West, in cooperation with law enforcement in Larimer County, set up a surveillance of the Loveland residence (CD, v. 5, 6/21/07, pp. 40-41).    After watching the residence for a number of hours, and seeing no one come in our out of the house, about five officers went to the residence, announced that they were police officers and to open the door (CD, v. 5, 6/21/07, pp. 41-43).  There was no response, but West heard noise consistent with someone walking on stairs (CD, v. 5, 6/21/07, p. 43).  After finding a way into the house, the officers announced who they were and that they were coming into the residence (CD, v. 5, 6/21/07, pp. 43-45).


After a search of the downstairs area failed to turn up anyone, there was a belief that the fugitive might be upstairs, and it was decided to bring in a search dog (CD, v. 5, 6/21/07, pp. 45-47).  While waiting for the search dog to arrive, the defendant walked down the stairs (CD, v. 5, 6/21/07, p. 47).  The defendant indicated he had some medical problems, and the officers directed him to have a seat in the dining room (CD, v. 5, 6/21/07, pp. 47-48).


When West showed defendant a photo of Zandstra and asked him who it was, defendant replied, “You know” (CD, v. 5, 6/21/07, pp. 49-50).  

When asked where Zandstra was, defendant was “very vague or nonresponsive” (CD, v. 5, 6/21/07, p. 50).  Asked what he was doing in the house, defendant stated that he had permission from Carol Dugasz to live there (id.).  Defendant said he had moved in around October 2006 (CD, v. 5, 6/21/07, p. 86).  Defendant responded in the affirmative when asked if he had an arrangement with Carol Dugasz, if he way paying rent, and if he occasionally contacted her, but refused to elaborate (id.).  Defendant provided no documentation of a lease or rental agreement (id.).


West testified that defendant was not asked for permission to search the residence, and that he did not make statement objecting or consenting to a search (CD, v. 5, 6/21/07, pp. 59-60).


Before defendant was taken away by police, West indicated to defendant that, based on the marijuana found upstairs he could go to prison and very well die there before his term was completed (CD, v. 5, 6/21/07, pp. 74-75).  West said if defendant could give him information to find Zandstra, he would make that cooperation known to the local district attorney (id.).  West said he did not make defendant any other specific promises (id.).



Before the search dog arrived, defendant stated that he had some medical marijuana upstairs (CD, v. 5, 6/21/07, p. 51).  After the search dog arrived and went upstairs to search for Zandstra, an officer stated that that there was a large marijuana grow up stairs (CD, v. 5, 6/21/07, pp. 52-53).  As a result of this discovery, the Larimer County Drug Task Force was contacted and a search warrant obtained (CD, v. 5, 6/21/07, p. 53).


While waiting for the search dog, Larimer County Sheriff’s Office Al Eihausen, was concerned about officer safety and asked defendant if there was anyone else in the residence and if there was anything upstairs that he should be concerned about when the officers went upstairs (CD. v. 5, 6/21/07, p. 95).   Defendant responded that there was no else there, and that he had “a couple of marijuana plants” for medical purposes (CD, v. 5, 6/21/07, p. 96).  He also indicated that there were also propane burners to provide C02, but that they would not pose a danger to the search dog (id.).


Officer Eihausen testified that he had no recollection of defendant telling the police to leave the house nor did defendant make a statement giving consent to search (CD, v. 5, 6/21/07, pp. 102, 113-14).

Fort Collins Police Officer Paul Pierick, who was assigned to the Larimer County Drug Task Force, was contacted by officers that a large marijuana grow had been discovered while searching for a criminal fugitive (CD, v. 5, 6/21/07, pp. 117-19).  Based on the information he received, Pierick obtained a search warrant from a judge (CD, v. 5, 6/21/07, pp. 119-21).

After evidence was received, the trial court made the following relevant findings and conclusions:

· Consent to search was shown by clear and convincing evidence (CD, v. 5, 6/21/07, p. 154).

· Consent was obtained by officers in New York and conveyed to the U.S. Marshal in Colorado (CD, v. 5, 6/21/07, pp. 154-55).

· According to the official records in Larimer County, Carol Dugasz was the lawful owner of the property (CD, v. 5, 6/21/07, p. 155).

· Whether she had obtained title to the property under suspicious circumstances, were not issues as to the ownership of the property  (CD, v. 5, 6/21/07, p. 155).

· Dugasz died, and her son became the executor (CD, v. 5, 6/21/07, p. 155).

· The executor had the authority to grant consent as someone who had joint control and access to the property (CD, v. 5, 6/21/07, p. 156).

· Even if defendant were residing there with her authority, the owner would still have authority to grant consent (CD, v. 5, 6/21/07, p. 156).  

· The executor believed that no one should be living there (CD, v. 5, 6/21/07, p.156).

· The officers had consent for the purpose of searching the residence for federal fugitive Zandstra (CD, v. 5, 6/21/07, p. 156).

· The executor’s consent was voluntary (CD, v. 5, 6/21/07, p. 157).

· Officer’s had a right to check every part of the house (CD, v. 5, 6/21/07, p. 157).

· The marijuana plants were in plain view and that observation led to establishing probable cause to search for marijuana (CD, v. 5, 6/21/07, p. 157).

· The only reference to medical marijuana was the defendant’s statement to officer Eihausen that he had a couple of plants and he had medical marijuana (CD, v. 5, 6/21/07, p. 158).

· Defendant seemed to have trouble moving around and appeared to be overweight (CD, v. 5, 6/21/07, p. 158).

· That information was not given to Detective Pierick and he did not withhold that information from the affidavit (CD, v. 5, 6/21/07, p. 159).

· Seeing over 100 plants established probable cause for the warrant (CD, v. 5, 6/21/07, p. 159).

· The medical marijuana registry cards were discovered after issuance of the warrant and during the search (CD, v. 5, 6/21/07, p. 159).

· The trial court rejected defendant’s argument that Officer Eihausen should have told Detective Pierick that defendant stated he had a couple of marijuana plants for medical purposes does not constitute a false or misleading statement that invalidates the search warrant (CD, v. 5, 6/21/07, pp. 159-60).

· Statements made by defendant prior to the discovery of the marijuana were voluntarily given (CD, v. 5, 6/21/07, pp. 160-61).

· Defendant was not in custody but was lawfully detained during the search for the fugitive (CD, v. 5, 6/21/07, pp. 161). 

· Because defendant was not in custody, the questions were not interrogation (CD, v. 5, 6/21/07, p. 161).

After the hearing, the defendant filed a supplement suppression motion citing additional case law and attaching an affidavit stating that he had stated an objection to the police being in the house (CD, v. 1, Trial Record, pp. 95-99).  At a hearing, the trial court affirmed its motion to suppress (CD, v. 7, 9/28/07, pp. 3-10).


C. Analysis


Warrantless searches and seizures are presumptively invalid under the Fourth Amendment TA \l "U.S. Const. amend. IV" \s "Fourth Amendment" \c 2  to the U.S. Constitution and article II, section § 7 of the Colorado Constitution TA \l "Colo. Const. art. II, § 7" \s "Colo. Const. art. II, § 7" \c 2  unless justified by an established exception to the warrant requirement.  People v. Gothard, 185 P.3d 180, 183 (Colo. 2008) TA \s "Gothard" .  The prohibition against warrantless searches does not apply when voluntary consent has been obtained, either from the individual whose property is searched or from a third party who possesses common authority over the property.  People v. Breidenbach, 875 P.2d 879 (Colo. 1994) TA \l "People v. Breidenbach, 875 P.2d 879 (Colo. 1994)" \s "Breidenbach" \c 1 .  The discovery of evidence in plain view of an officer who is validly on the premises is not a warrantless search implicating the Fourth Amendment TA \s "Fourth Amendment" .  See People v. Kluhsman, 980 P.2d 529, 534 n. 5 (Colo.1999) TA \l "People v. Kluhsman, 980 P.2d 529 (Colo.1999)" \s "Kluhsman" \c 1 .  


Here, the record supports the trial court’s conclusions that the police entered the residence based on the valid consent of the executor of the estate, that the police observed the marijuana grow in plain view while lawfully on the premises based on the consent, and that these observations were properly used in support of the search warrant issued a short time later.  

The trial court was correct in finding that the consent of the executor was valid and that police were correct in relying on it.  Regardless of how Carol Dugasz came into title of the property, the fact remained public records stated that she was the legal owner at the time of her death.  Control of the residence then passed to her son in his position as executor of the estate.  The executor had no information of a rental or lease agreement with anyone, let alone the defendant.  Under these facts and circumstances, police were correct in relying on his consent to search the property.  See Illinois v. Rodriguez, 497 U.S. 177, 186-89, 110 S.Ct. 2793, 111 L.Ed.2d 148 (1990) TA \l "Illinois v. Rodriguez, 497 U.S. 177, 110 S.Ct. 2793, 111 L.Ed.2d 148 (1990)" \s "Rodriguez" \c 1  (warrantless search is valid when based upon the consent of a third party whom the police reasonably believe to possess common authority over the premises).


Further, defendant’s reliance on the United States Supreme Court decision in Georgia v. Randolph, 547 103, 126 S.Ct. 1515, 164 L.Ed.2d 208 (2006) TA \l "Georgia v. Randolph, 547 103, 126 S.Ct. 1515, 164 L.Ed.2d 208 (2006)" \s "Georgia" \c 1  is misplaced.  In Randolph TA \s "Georgia" , the Court held that in a situation involving co-occupants who have common authority over a premises, the consent of one co-occupant to a search is invalid “when the other, who later seeks to suppress the evidence, is present at the scene and expressly refuses to consent.”  Id. at 1519.  In that case, the estranged wife of the defendant gave police permission to search their marital residence for drugs, but the husband, who was present, “unequivocally refused.”  Id.  Here, defendant was present in the house, but the evidence presented at the suppression hearing was that he did not explicitly object to the entrance into the residence or the search of the house, which the executor had invited.


Finally, defendant also asserts that there was no probable cause to support the search warrant for the residence because Pierick’s affidavit in support of the warrant contained misstatements of material fact.  At the hearing, defendant failed to show that the affidavit contained false statements, that the false statements had to be excised, and that if the statements were excised, that the remaining statements did not establish probable cause.  See People v. Reed, 56 P.3d 96, 99 (Colo. 2002) TA \l "People v. Reed, 56 P.3d 96 (Colo. 2002)" \s "Reed" \c 1 ; People v. Young, 785 P.2d 1306, 1308 (Colo. 1990) TA \l "People v. Young, 785 P.2d 1306 (Colo. 1990)" \s "Young" \c 1 ; People v. Dailey, 639 P.2d 1068, 1074-75 (Colo. 1982) TA \l "People v. Dailey, 639 P.2d 1068 (Colo. 1982)" \s "Dailey" \c 1 .


Given the amount of marijuana found growing in the residence, the fact that the affidavit did not contain defendant’s statement that he had a couple of marijuana plants growing upstairs did not constitute a false statement/material omission that mislead the magistrate and negated all other facts that established probable cause.


In summary, the record supports the trial court’s ruling denying defendant’s motion to suppress. 

II. The trial court did not commit reversible error by restricting defendant’s medical marijuana defense in instructions and testimony.
Defendant asserts that the trial court unconstitutionally limited his right to present a defense when it restricted him to calling only persons who had designated him as caregiver on the state-issued medical marijuana registry cards, when defendant served at least thirty-five persons as caregiver (Opening Brief, pp. 1, 21-32).  The claim fails.

A. Standard of Review and Preservation of the Issues

The People essential agree with defendant that he preserved these issues in the form of having motions ruled upon and tendering proposed jury instructions.  
The People do not agree with the way he has articulated the appropriate standard of review (Opening Brief, p. 21).

A court reviews de novo the interpretation of a constitutional provision.  Danielson v. Dennis, 139 P.3d 688, 690-91(Colo. 2006) TA \l "Danielson v. Dennis, 139 P.3d 688 (Colo. 2006)" \s "Danielson" \c 1 ; Rocky Mtn. Animal Def. v. Colo. Div. of Wildlife, 100 P.3d 508, 513 (Colo. App. 2004) TA \l "Rocky Mtn. Animal Def. v. Colo. Div. of Wildlife, 100 P.3d 508 (Colo. App. 2004)" \s "Rocky Mtn. Animal Def." \c 1 .

B. Analysis


In interpreting constitutional provisions, a court affords the language its ordinary and common meaning to give effect to every word and term.  People v. Rodriguez, 112 P.3d 693, 696 (Colo. 2005) TA \s "Rodriguez" .  When the language is plain, its meaning clear, and no absurdity is involved, constitutional provisions must be enforced as written.  Id.
In relevant part, the Colorado Constitution provides:

[A] patient or primary care-giver charged with a violation of the state's criminal laws related to the patient's medical use of marijuana will be deemed to have established an affirmative defense to such allegation where:

(I) The patient was previously diagnosed by a physician as having a debilitating medical condition;

(II) The patient was advised by his or her physician, in the context of a bona fide physician-patient relationship, that the patient might benefit from the medical use of marijuana in connection with a debilitating medical condition; and

(III) The patient and his or her primary caregiver were collectively in possession of amounts of marijuana only as permitted under this section.
Colo. Const. art. XVIII, § 14(2)(a) TA \l "Colo. Const. art. XVIII, § 14(2)(a)" \s "Colo. Const. art. XVIII, § 14(2)(a)" \c 2 .
“Primary care-giver” is defined as “a person, other than the patient and the patient's physician, who is eighteen years of age or older and has significant responsibility for managing the well-being of a patient who has a debilitating medical condition.”  Colo. Const. art. XVIII, § 14(1)(f) TA \l "Colo. Const. art. XVIII, § 14(1)(f)" \s "Colo. Const. art. XVIII, § 14(1)(f)" \c 2 .
Section § 18-18-406.3(1), C.R.S. (2009) TA \l "§ 18-18-406.3(1), C.R.S. (2009)" \s "18-18-406.3(1)" \c 3 , titled “Medical use of marijuana by persons diagnosed with debilitating medical conditions,” which became effective in 2001, provides, in relevant part:

(b) Section 14 of article XVIII of the state constitution creates limited exceptions to the criminal laws of this state for patients, primary care givers, and physicians concerning the medical use of marijuana by a patient to alleviate an appropriately diagnosed debilitating medical condition;

...

(g) Section 14 of article XVIII of the state constitution requires the general assembly to determine and enact criminal penalties for specific acts described in the constitutional provision;

(h) In interpreting the provisions of section 14 of article XVIII of the state constitution, the general assembly ... has attempted to give the ... words of the constitutional provision their plain meaning;

(i) This section reflects the considered judgment of the general assembly regarding the meaning and implementation of the provisions of section 14 of article XVIII of the state constitution.

The Blue Book distributed for the 200 election, in which the medical use of marijuana amendment was passed by the voters provided, in relevant part:

Current Colorado and federal criminal law prohibits the possession, distribution, and use of marijuana.  The proposal does not affect federal criminal laws, but amends the Colorado Constitution to legalize the medical use of marijuana for patients who have registered with the state.... Because the proposal does not change current law, distribution of marijuana will still be illegal in Colorado.
Patients on the registry are allowed to legally acquire, possess, use, grow, and transport marijuana and marijuana paraphernalia.

Colorado Legislative Council, Research Pub. No. 475-6, An Analysis of 2000 Ballot Proposals 1 (2000) TA \l "An Analysis of 2000 Ballot Proposals 1 (2000)" \s "An Analysis of 2000 Ballot Proposals 1 (2000)" \c 5  (emphasis added).
Defendant’s arguments regarding the restrictions placed on his defense and the rejection of his tendered instructions were essentially rejected by the analysis of a panel of this Court in  People v. Clendenin, --- P.3d ---, 2009 WL 3464306 (Colo. App.) TA \l "People v. Clendenin, --- P.3d ---, 2009 WL 3464306 (Colo. App.)" \s "Clendenin" \c 1 .  The Clendenin Court concluded that to qualify as a “primary care-giver” a person must do more than merely supply a patient who has a debilitating medical condition with marijuana.  2009 WL 3464306 at pg. 4.  The Clendenin Court also found that the act of supplying marijuana for medical use, by itself, is insufficient to constitute significant management responsibility for a patient's well-being, and consequently is insufficient to constitutionally qualify a person doing so as a “primary care-giver.”  2009 WL 3464306 at p. 6.  Further, in Colorado, the acts of acquiring, possessing, producing, using, or transporting marijuana are included in the constitutional amendment's “medical use” definition. Colo. Const. art. XVIII, § 14(1)(b) TA \l "Colo. Const. art. XVIII, § 14(1)(b)" \s "Colo. Const. art. XVIII, § 14(1)(b)" \c 2 .  Thus, had the amendment's authors intended to define a primary care-giver as someone who had significant responsibility for managing the “medical use” of marijuana by a patient with a debilitating condition, they could have done so.  Id.
The analysis of the Clendenin TA \s "Clendenin"  Court is sound and should be followed by this Court in rejecting defendant arguments on these issues.
III. The record does not support a conclusion that defendant’s judgment of conviction should be vacated because the trial court demonstrated a “substantial bent of mind against” defendant.

Defendant argues on appeal that the record should be reviewed as a whole to determine the trial court’s substantial bent of mind against him.  (Opening Brief, pp. 1, pp. 32-35).  The record does not support the claim.

A. Standard of Review and Preservation of the Issues

The record shows that defendant preserved this issue to some extent when it raised a similar claim in its Motion for New Trial, although not all the specifics raised on appeal were included in the motion (CD, v. 1, Trial Record, p. 32).

The People disagree with the defendant’s statement regarding the applicable standard of review (Opening Brief, p. 32).

A defendant alleging a biased trial judge must establish that the judge had a substantial “bent of mind” against him or her.  People v. James, 40 P.3d 36, 44 (Colo. App. 2001) TA \l "People v. James, 40 P.3d 36 (Colo. App. 2001)" \s "James" \c 1 .  

To warrant reversal, the trial court's conduct must have diverged from the required impartiality to such an extent as to deny the defendant a fair trial.  However, a judge's comments that disappoint, discomfort, or embarrass counsel in the presence of the jury, without more, rarely constitute a deprivation of a fair trial.  People v. Coria, 937 P.2d 386, 391-92 (Colo. 1997) TA \l "People v. Coria, 937 P.2d 386 (Colo. 1997)" \s "Coria" \c 1 .

Specifically, defendant asserts that: (1) the judge steered the prosecution away from and awkward voir dire analogy (CD, v. 12, 12/04/07, pp. 77-78); (2) the judge did not permit defense counsel to state that there was no evidence that the marijuana located in defendant’s residence was for non-medical use (CD, v. 12, 12/04/07, pp. 239-40); (3) the trial court had a bent of mind against medical marijuana and defendant because when defense counsel asked Agent West at the motion’s hearing what he meant when he told defendant at the scene the he could die in prison, the trial court interjected, “I am surprised that you are putting your client in prison already (CD, v. 5, 6/21/07, p. 77); (4) Larimer County Sheriff’s Deputy Eihausen withheld his four-page written report until the motions hearing and it was not provided to the defense until after he testified (CD, v. 5, 6/21/07, pp. 99, 101, 151); when defense counsel asked about the delay, the trial court interjected, “Stop with the characterization.  And I mean it” (CD, v. 5, 6/21/07, p. 100); (5) the trial court found that the late delivery was not prejudicial to the defense and declined any sanctions (CD, v. 5, 6/21/07, p. 164); (6) on the third day of trial, Police Officer Brian Koopman violated the sequestration order and “obtained a revealing preview of his impending cross-examination, and when defense counsel raised this issue, the court “chastised” defense counsel for not raising it sooner, called counsel “disingenuous,” and “ascribed nefarious motives to defense counsel for not turning around to scan the courtroom,” and the trial court did not criticize the prosecution for not ensuring that his witnesses comply with the sequestration order (CD, v. 14, 12/6/07, p. 7, 8); and (7) the court prohibited defense counsel from cross-examining Officer Koopman about his violation of the sequestration order and potentially tainted testimony (CD, v. 14, 12/6/07, p. 34).

First, the judge’s comment during voir dire was proper exercise of the court’s discretion in regulating voir dire and does not exhibit any hostility towards defendant, or favoritism to the prosecution.

Second, the judge’s comments regarding defense counsel’s remarks in opening were conducted outside the hearing of the jury.  The comments made by counsel were basically argumentative in nature, and the court acted within its discretion.

Third, the judge’s remark during the motions hearing did not show a prejudice against medical marijuana and appears to have been an attempt at humor.

Fourth, the trial court’s comment was in regard to the suggestion in defense counsel’s remark that the officer was intentionally withholding information and was appropriate under the circumstances.

Fifth, the court did not abuse its discretion in not imposing a sanction for the late delivery of the report given that the defense failed to show any prejudice to its case.

Sixth, the court stated that it had told both attorney’s to see that witnesses were not violating the sequestration order.  The record does not negate the court’s belief that defense counsel could have brought the matter to the attention of the court earlier.  The comments were not inappropriate under the circumstances.

Finally, the court’s ruling regarding the cross-examination was not an abuse of discretion given the record the court had made earlier in the day.

In summary, defendant has failed to establish that his judgment of conviction should be vacated based on a bias against him by the trial court.

IV. The trial court was correct in denying defendant’s affirmative defenses, not dismissing the possession with intent charge on constitutional grounds, not ordering a bill of particulars, allowing the addition of a third charge before trial, rejecting the defenses challenge to an element of the offenses, rejecting defendant’s theory of the case instructions, and rejecting the claim that the verdicts were inconsistent.
Defendant argues that the court should have (1) allowed the affirmative defenses of ultimate user and choice of evils; (2) dismissed the charge of possession with intent as unconstitutionally vague; (3) granted the defense motion for a bill of particulars because the prosecution’s theory was unclear; (4) not allowed the prosecution to add a third charge before trial; (5) permitted the defense to challenge an element of the of offenses, i.e. that the material was marijuana; (6) accepted the tendered theory of the case instructions; and (7) granted the motion for new trial due to the inconsistency of the verdicts (Opening Brief, pp. 1, 36-41).  

A. Standard of Review and Preservation of the Issues
Defendant has not included a separate section in this argument regarding the standard of review and preservation that includes seven distinct issues.  The People will include a separate heading for the standard of review and preservation of the issue under each issue.
B. Analysis

1. Ultimate User and Choice of Evils


Defendant asserts that he should have been allowed to use the affirmative defenses of Ultimate User and Choice of Evils.

a. Standard of Review and preservation of the issues

“Whether additional written jury instructions must be given which properly state the law and fairly and adequately cover issues presented is a matter committed to the sound discretion of the trial court.  The trial court’s exercise of discretion will not constitute reversible error absent manifest prejudice or a clear showing of abuse of discretion.”  People v. Renfro, 117 P.3d 43, 48 (Colo. App. 2004) TA \l "People v. Renfro, 117 P.3d 43 (Colo. App. 2004)" \s "Renfro" \c 1 .  However, whether sufficient evidence supported a defendant’s tendered affirmative defense instruction or theory of the case instruction is reviewed de novo.  See, e.g., People v. Garcia, 113 P.3d 775, 783-84 (Colo. 2005) TA \l "People v. Garcia, 113 P.3d 775 (Colo. 2005)" \s "Garcia" \c 1 ; People v. Hill, 934 P.2d 821, 826 (Colo. 1997) TA \l "People v. Hill, 934 P.2d 821 (Colo. 1997)" \s "Hill" \c 1 .

The defendant preserved his objection at trial (CD, v. 6/21/07, p. 18, v. 1, Trial Record, pp. 61-63, 171, 181, v. 10, 11/26/07, p. 43).
b. Analysis

Any evidence that a defendant intends to consume some of the marijuana he was cultivating does not establish an affirmative defense within the meaning of section 18-18-302, C.R.S. (2009) TA \l "§ 18-18-302, C.R.S. (2009)" \s "18-18-302" \c 3 .  Current Colorado and federal criminal law prohibits the possession, distribution, and use of marijuana.  The proposal does not affect federal criminal laws, but amends the Colorado Constitution to legalize the medical use of marijuana for patients who have registered with the state.   Because it does not change current law, distribution of marijuana will still be illegal in Colorado.  See Colorado Legislative Council, Research Pub. No. 475-6,  An Analysis of 2000 Ballot Proposals 1 (2000) TA \s "An Analysis of 2000 Ballot Proposals 1 (2000)"  (emphasis added).

c. Choice of Evils
Defendant's argues that the trial court improperly denied him the opportunity to present a “choice of evils” defense.
The defense of choice of evils excuses conduct that would otherwise be criminal if the actor engaged in such conduct as an emergency measure in order to avoid a specific, definite, and imminent injury.  See § 18-1-702, C.R.S. (2009) TA \l "§ 18-1-702, C.R.S. (2009)" \s "18-1-702" \c 3 ;  Andrews v. People, 800 P.2d 607 (Colo. 1990) TA \l "Andrews v. People, 800 P.2d 607 (Colo. 1990)" \s "Andrews" \c 1 . People v. Metcalf, 926 P.2d 133, 141 (Colo. App. 1996) TA \l "People v. Metcalf, 926 P.2d 133 (Colo. App. 1996)" \s "Metcalf" \c 1 .
Here, defendant failed on appeal to specifically articulate and establish the facts that warranted giving an instruction on this affirmative defense.
Accordingly, the defense of choice of evils was not available here.  See § 18-1-702, C.R.S. (2009) TA \s "18-1-702" ; Andrews v. People, 800 P.2d at 609-11(Colo. 1990) TA \s "Andrews" . People v. Metcalf, 926 P.2d at 141 TA \s "Metcalf" .

2. Constitutionality of “Possession with Intent”
Defendant contends that section 18-18-406(8)(b)(I), C.R.S. (2009) TA \l "§ 18-18-406(8)(b)(I), C.R.S. (2009)" \s "18-18-406(8)(b)(I)" \c 3 , defining the crime of possession with intent to distribute, is unconstitutionally vague because it fails to state the quantity required to permit the inference that the possessor intended to distribute the controlled substance.  

Defendant was acquitted of the charge of intent to distribute and he has failed to specify how the charge going to the jury “confused the issues” (Opening Brief, p. 37).  Therefore it appears the claim is moot.  Even if the claim were not moot, it would fail on the merits.

a. Standard of Review and Preservation of the Issues

Defendant preserved the issue in the trial court (CD, v. 1, Trial Record, pp. 55-60; v. 5, 6/21/07, p. 18).
Statutes are presumed constitutional.  People v. McCullough, 6 P.3d 774, 779 (Colo. 2000) TA \l "People v. McCullough, 6 P.3d 774 (Colo. 2000)" \s "McCullough" \c 1 .  The party challenging a statute's validity carries the burden of proving unconstitutionality beyond a reasonable doubt.  People v. Hickman, 988 P.2d 628, 634 (Colo. 1999) TA \l "People v. Hickman, 988 P.2d 628 (Colo. 1999)" \s "Hickman" \c 1 .
b. Analysis
 A law is void for vagueness where its prohibitions are not clearly defined and it is reasonably susceptible of more than one interpretation by a person of common intelligence.  Id. at 643.  Vague laws fail to give fair notice of the conduct prohibited and do not supply adequate standards to prevent arbitrary and discriminatory enforcement.  Id.
In relevant part, section 18-18-406(8)(b)(I) provides “it is unlawful for any person knowingly to manufacture, dispense, sell, distribute, or possess with intent to manufacture, dispense, sell, or distribute mari[j]uana.”  The phrase “intent to distribute” is a term that a person of ordinary intelligence can understand.  The quantity required to permit the fact finder to infer that the possessor intended to distribute a controlled substance is “evidentiary in nature and necessarily depends upon all the facts and circumstances of the case ... and mention thereof in the statute is entirely unnecessary.”  People v. Clendenin, 2009 WL 3464306, pp. 6 -7 TA \s "Clendenin" ; United States v. King, 485 F.2d 353, 357 (10th Cir.1973) TA \l "United States v. King, 485 F.2d 353 (10th Cir.1973)" \s "King" \c 1  (rejecting defendant's argument that 21 U.S.C. § 841 TA \l "21 U.S.C. § 841" \s "21 U.S.C. § 841" \c 3 , which prohibits manufacturing, distributing, dispensing, or possessing controlled substances with intent to distribute, is void for vagueness).
3. Bill of Particulars

Defendant contends that the trial court erred by denying his request for a bill of particulars.  There was no error.

a. Standard of Review and Preservation of the Issues

Defendant preserved this claim in the trial court (CD, v. 1, Trial Record, pp. 41-44; v. 5, 6/21/07, p. 16).

The trial court's decision to grant or deny a bill particulars is within its discretion, and the issue on appellate review is whether the trial court abused its discretion.  See Kogan v. People, 756 P.2d 945 (Colo. 1988) TA \l "Kogan v. People, 756 P.2d 945 (Colo. 1988)" \s "Kogan" \c 1 ; People v. Pineda, 40 P.3d 60, 66 (Colo. App. 2001) TA \l "People v. Pineda, 40 P.3d 60 (Colo. App. 2001)" \s "Pineda" \c 1 .
b. Analysis

The purpose of a bill of particulars is to enable a defendant to prepare his or her defense in cases where the indictment is so indefinite in its statement of a particular charge that it does not afford the defendant a fair opportunity to procure witnesses and prepare for trial.  When addressing such motions, the trial court considers whether the requested information is necessary for the defendant to prepare his or her defense and to avoid prejudicial surprise.  Erickson v. People, 951 P.2d 919 (Colo. 1998) TA \l "Erickson v. People, 951 P.2d 919 (Colo. 1998)" \s "Erickson" \c 1 .  People v. Pineda, 40 P.3d at 66 TA \s "Pineda" .

Where the defendant can obtain adequate information through the charging document, preliminary hearing, and discovery process, a bill of particulars is not necessary.  See Thomas v. People, 803 P.2d 144 (Colo.  1990) TA \l "Thomas v. People, 803 P.2d 144 (Colo.  1990)" \s "Thomas" \c 1 ; People v. Pineda, 40 P.3d at 66 TA \s "Pineda" .

Here, a review of the entire shows that there were a number of pretrial hearings and the prosecution had provided defendant with much of the evidence that was later presented at trial.  
Accordingly, the trial court acted within its discretion in denying defendant's request for a bill of particulars.  See Erickson v. People, 951 P.2d at 921-23 TA \s "Erickson" ; Thomas v. People, 803 P.2d 151-55 TA \s "Thomas" ; Kogan v. People, 756 P.2d at950-58 TA \s "Kogan" ; People v. Pineda, 40 P.3d at 66 TA \s "Pineda" .

4. Filing Deadline
Defendant argues that the trial court erred and abused its discretion it allowed the prosecution, over defense objection, to add a third count of possession of eight ounces or more of marijuana after the deadline for filing motions.  The claim fails.

a. Standard of Review and Preservation of the Issues

Defendant preserved the issue in the trial court (CD, v. 5, 6/21/07, pp. 20-23).

Crim.P. 7(e) provides for amendment of an information “as to form or substance at any time prior to trial....” Crim.P. 7(e) TA \l "Crim.P. 7(e)" \s "Crim.P. 7(e)" \c 4  is to be construed liberally, People v. Bowen, 658 P.2d 269 (Colo.1983) TA \l "People v. Bowen, 658 P.2d 269 (Colo.1983)" \s "Bowen" \c 1 .  It is within the trial court's discretion to permit the information to be amended, People v. Swain, 43 Colo. App. 343, 607 P.2d 396 (1979) TA \l "People v. Swain, 43 Colo. App. 343, 607 P.2d 396 (1979)" \s "Swain" \c 1 .  

b. Analysis

Here, the trial court granted the motion to add the additional charged because:  (1) there was no surprise; (2) the additional count was merely a matter of possession based on a certain amount and related to the same facts and circumstances of the previously filed charges; and (3) there was no unfair prejudice to defendant (CD, v. 5, 6/21/07, pp. 20-21).  

On appeal, defendant has failed to demonstrate any prejudice resulting from the alleged error.
5. Challenging Element of the Offense

Defendant asserts that the trial court should have allowed him to challenge the element of the offenses and argue that the alleged contraband was cannabis indica and not cannabis sativa L.  

a. Standard of Review and Preservation of the Issues

Defendant preserved the issue in the trial court (CD, v. 1, Trial Record, p. 30; v. 14, 12/06/07, pp. 6-11).

Statutory interpretation is a question of law that a court reviews de novo.  Klinger v. Adams County Sch. Dist. No. 50, 130 P.3d 1027, 1031 (Colo. 2006) TA \l "Klinger v. Adams County Sch. Dist. No. 50, 130 P.3d 1027 (Colo. 2006)" \s "Klinger" \c 1 . 
b. Analysis
The Colorado Supreme Court has determined that cannabis sativa is the sole species of which cannabis indicia is merely a variety, and therefore, the statutory definition of marijuana includes all variants of the species cannabis, including cannabis indica.  People v. Holcomb, 187 Colo. 371, 532 P.2d 45 (1975) TA \l "People v. Holcomb, 187 Colo. 371, 532 P.2d 45 (1975)" \s "Holcomb" \c 1 ; People v. Wimer, 799 P.2d 436, 439 (Colo. App. 1990) TA \l "People v. Wimer, 799 P.2d 436 (Colo. App. 1990)" \s "Wimer" \c 1 .  Accordingly, defendant’s claim fails.
6. Defense Theory of the Case

Defendant argues that the trial court erred in rejecting his tendered theory of the case instructions, and that the court significantly limited the theory of defense he sought to convey to the jury.  The claim fails.

a. Preservation of the Issues

Defendant preserved the issue in the trial court (CD, v. 1, Trial Record, pp. 184-88;189, 237).

A criminal defendant is entitled to an instruction embodying his or her theory of the case. People v. Nunez, 841 P.2d 261 (Colo. 1992) TA \l "People v. Nunez, 841 P.2d 261 (Colo. 1992)" \s "Nunez" \c 1 . However, the trial court is given substantial discretion in formulating the instructions so long as they are correct statements of the law and fairly and adequately cover the issues presented.  People v. Davis, 935 P.2d 79, 85 (Colo.App.,1996) TA \l "People v. Davis, 935 P.2d 79 (Colo.App.,1996)" \s "Davis" \c 1 .  The defendant is not entitled to choose the specific words of the instructions.  Id.

b. Analysis
After defendant tendered his proposed theory of the case instructions that were refused by the trial court, the judge gave the following instruction to the jury:

The defense theory of the case is that any of the marihuana found in the home at 1621 Firerock Court in Loveland, Colorado was for medical use, that the defendant was acting as a caregiver for patient Larry Gray, and that the amount of marihuana the defendant had was medically necessary to address Mr. Gray’s debilitating condition.
(CD, v. 1, Trial Record, p. 237).  A review of this instruction in contrast to those proposed by the defendant (CD, v. 1, Trial Record, pp. 184-88), shows that it was a more correct statement of the law and adequately reflected the defense theory.  Therefore, the claim fails.
7. Inconsistent Verdicts

Defendant argues he should have been acquitted after the trial because of the “irrationality of the inconsistent verdicts” of guilty on cultivation and possession and not guilty on possession with intent to distribute.

a. Standard of Review and Preservation of the Issues

Defendant preserved the issue in the trial court (CD, v. 1, Trial Record, pp. 240-43; 12/12/07, p. 135).

This issue is primarily a question of law that is reviewed de novo.  See  Hendricks v. People, 10 P.3d 1231, 1235 (Colo. 2000) TA \l "Hendricks v. People, 10 P.3d 1231 (Colo. 2000)" \s "Hendricks" \c 1 .
b. Analysis
The supreme court expressly disavowed the doctrine of inconsistent verdicts in People v. Frye, 898 P.2d 559 (Colo. 1995) TA \l "People v. Frye, 898 P.2d 559 (Colo. 1995)" \s "Frye" \c 1 , with two narrow exceptions.  The first, codified in § 18-2-206(2), C.R.S. (2009) TA \l "§ 18-2-206(2), C.R.S. (2009)" \s "18-2-206(2)" \c 3 , concerns criminal charges of conspiracy and is not applicable here.  The second exception applies only when the existence of an element of one crime logically negates the existence of a necessary element of another crime.  Under these circumstances, guilty verdicts on both charges are legally and logically inconsistent and therefore should not be sustained.  See also People v. White, 64 P.3d 864 (Colo. App. 2002) TA \l "People v. White, 64 P.3d 864 (Colo. App. 2002)" \s "White" \c 1 .  Defendant’s verdicts do not fall under this exception either.  Accordingly, the claim fails.
CONCLUSION


For the above stated reasons and authorities, defendant’s judgment of conviction should be affirmed.
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